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Submission on Health and Disability Commissioner’s Consultation on  
Review of the Health and Disability Commissioner Act 1994 and the  

Code of Health and Disability Services Consumers’ Rights 
 
 

1. These submissions are made on behalf of the Cartwright Collective. The Cartwright 
Collective (CC) is a group committed to monitoring the implementation of the 
recommendations of the Report of the Cervical Cancer Inquiry 1988 (the Cartwright 
Report). (A description explaining more fully the mission of the Cartwright Collective 
and its current members is in Appendix 1). The submissions are written by Professor 
Joanna Manning, a member of the Cartwright Collective and professor of Law at the 
Auckland Law School, University of Auckland, specialising in health law, policy, and 
ethics. Where the submission uses the pronoun “I”, it refers to Professor Manning.  
 

2. The Cartwright Collective made a submission to the Health Select Committee (HSC) on 
the Petition of Renate Schutte: A right to appeal decisions made by the Health and 
Disability Commissioner; Petition no 2017/535; presented 22 June 2020. I attach it and 
ask that it be treated as part of this submission. I have assisted numerous 
complainants and some providers in bringing and responding to HDC complaints. 
Many have agreed to their names being identified, and their complaints and 
experiences used to inform this and the HSC submission. I set out some of these case 
studies in the earlier HSC submission, and I have come across more since. I have not, 
however, used those experiences as specific case studies in this submission, because 
I have endeavoured not to be too repetitive and because this submission is directed 
to the HDC, which is well aware in any event of the sorts of complaints in which NFA 
decisions are made. But I ask that the case studies in the HSC submission be used to 
inform this submission.  

 

3. I have published two articles on access to justice in the Health and Disability 
Commissioner complaints regime, which I attach: 
 
(i) Manning, J, “‘Fair, simple, speedy and efficient’? Barriers to access to justice in 

the Health and Disability Commissioner Complaints Process in New Zealand” 
[2018] New Zealand Law Review 611-656 

(ii) Manning, J, “Access to jusdce and accountability: The quest for a right of 
appeal in New Zealand’s Health and Disability Commissioner complaints 
scheme” (2023) 30 Journal of Law & Medicine 822-838. 

 
 

On a right to appeal 
 

4. The HDC together with a state no-fault compensation scheme ACC is in principle a 
good system. It enables decision-makers to take a “system” approach to adverse 
medical events when appropriate, and is free and ostensibly lawyer-free. Few are 
seriously advocating a return of a right to sue in the courts for all of the reasons 
Owen Woodhouse advocated back in 1968! The Cartwright Collective does not. 
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5. But the HDC complaints system is “broken” and isn’t delivering justice in a large 
number of complaints.  
 

6. Remember the unique context! The civil damages action for personal injury performs 
three key functions: a compensatory mechanism; an accountability mechanism; 
prevention & deterrence. ACC is designed to perform the first; HDC is intended to 
perform the second; and ACC/HDC (and other regulatory agencies, such as in the 
health sector, the Health Quality and Safety Commission) the third.  
 
Complainants/patients injured by their health care have relinquished their right to 
bring a civil damages action in the courts, because of the ACC legislative bar. In 
return, they have entitlements to ACC compensation & rehabilitation to satisfy the 
first (compensatory) function; and they have access to the HDC complaints regime to 
substitute for the second (accountability) function. This exchange is referred to in 
the ACC legislation and by courts as a “social contract” between the government and 
its citizens. Given the absence of a right to sue, it is important that the complaints 
regime, filling the gap, is strong and robust. It is submitted that the HDC, in the way 
in which it is currently implementing its complaints regime so as to deny access to 
some 1,000 plus complainants per year to its resolution options, especially an 
investigation, through its “No Further Action” decisions, is in breach of that social 
contract, in that it is denying large numbers of complainants access to justice and 
accountability. For those complainants, a NFA decision is the end of the road for 
their complaint. They have no alternative option to have their complaint determined 
on the merits. This dismissal of their complaint, together with a lack of any appeal 
right from adverse HDC decisions, is egregious when it is recalled that there is no civil 
damages action for death/personal injury in NZ. If you take rights away (the right to 
sue), you have to give people something in return! 
 

7. Almost 50% of complaints made to the HDC every year are dismissed with a No 
Further Action decision after a preliminary assessment without investigation or other 
form of resolution. The 2023 figs are representative of those since about 2008, when 
the HPCA Amendment came into force: 1,463 NFA decisions of 3,048 complaints; 
48%. This brings a complaint to a complete halt; there’s nothing further a 
complainant can do to ensure that their complaint is heard and determined. NFA 
decisions are not confined to low-level complaints, but often occur in complaints 
making (1) serious allegations, (2) where an expert advisor is critical in some respects 
of the care, and (3) there had been a serious outcome (death or serious disability). I 
refer to complaints with these three incidents as a “serious complaint.” The current 
Commissioner, Ms Morag McDowell, has herself conceded that only 1/3 of NFA  
decisions occur in truly low-level complaints,1 leaving approx. 1,000 pa dismissed for 
NFA in non-low level and/or “serious” complaints. Only approx. 150 complaints pa 
are investigated. In contrast, over approx. 600 complainants a year are the victim of 
NFA decisions in non-low level or “serious” complaints. No NZer should have to 
plead for an HDC investigation in a serious complaint, in which a family member has 
died or been seriously injured.  

 
1  See Health and Disability Commissioner, submission letter to Health Select Committee 5 November 2021. 
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8. Internal review. The HDC’s Internal review process is not widely known nor 

publicised by HDC, and is confined to exceptional cases of new evidence or 
procedural error. A broader, true internal review is a star, and should be a routine 
part of any agency’s processes in any event. But on its own it is insufficient to satisfy 
the demands of a fair procedure. Internal review lacks sufficient independence. It 
involves a review by the same decision-making agency, albeit by different personnel. 
While a start, it can never substitute for an appeal on the merits to a truly 
independent decision-maker.  
 

9. Judicial review action and complaint to the Ombudsman not the equivalent of 
appeal. The “options” for disgruntled complainants and consumers referred to by 
HDC are nowhere near equivalent to a right of appeal, being prohibitive (judicial 
review), confined largely to procedural unfairness, having a high threshold for review 
of the merits (both), confined to recommendation and referral back to HDC 
(Ombudsman complaint and remedy discretionary for judicial review) and (like the 
HDC itself) action on the complaint is not as of right (Ombudsman complaint).  
 

10. This contrasts with an invasion of privacy and anti-discrimination complaint, the 
other two “Commissioner complaint regimes” in NZ, also established in the 1990s. 
Not only can these complainants challenge a Commissioner NFA decision (in human 
rights cases) and a “no breach” decision (in privacy cases), complainants 
disappointed with a Commissioner decision can bring a damages claim in the civil 
courts.2 Likewise Australian complainants to their state Health Commissioner 
regimes, disappointed with the outcome of their complaint, can always resort to a 
civil action. NZ HDC complainants have the worst of both worlds: they cannot 
challenge either an NFA or a “no breach” finding after an investigation before the 
Human Rights Review Tribunal, and they cannot sue in the courts either. By contrast, 
a medical practitioner can appeal the decision of the Health Practitioners Disciplinary 
Tribunal to the courts (two levels) and a disappointed claimant can seek a review of 
ACC’s decision and appeal to the courts (three levels), arising, say out of the same 
episode of care. This is a seriously inconsistent and unfair.   
 

11. It is hard to escape the conclusion that the reason privacy and human rights 
complaints were treated differently by the Legislature from health and disability 
complaints, in not being afforded the right to challenge Commissioner NFA and 
Commissioner “opinions” after an investigation, is that health and disability 
complainants would be more likely to exercise that right, the fear being that this 
might overwhelm the appellate body with a flood of appeals.3 Denying appeals 
where the right is needed most is seriously back-to-front reasoning. The potential for 
an appeal is a discipline on a decision-maker. If HDC is doing its job well, appeal 
volumes will be kept to a minimum. 

 
 

 
2  A Baigent action for breach of the NZBORA in respect of discrimination.  
3  See Helen Cull’s reasoning for not extending s 51 proceedings to no breach decisions.  
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12. Complainant’s experience during a preliminary assessment leading to an NFA. I have 
helped numerous complainants trying to resist NFA decisions in serious complaints. 
My experience is that receiving a NFA decision in such a case adds insult to (often) 
injury or death and risks turning good people who have had a very distressing 
experience and a genuine grievance into bitter, vexatious litigants due to a justified 
sense of injustice from their complaint not being heard and appropriately dealt with 
in relation to a defining event in their lives. 
 

13. From my experience, it can very much feel to a complainant that, having made their 
complaint, the HDC thereafter endeavours to keep the complainant very much at 
arm’s length during a preliminary assessment until the draft provisional decision is 
made. The complainant can feel very shut out of the process and wonder what is going 
on, despite the monthly advisory update emails. This can be for some 12-18 months. 
Then the complainant receives the shock of a provisional NFA decision, with a very 
short, four-week timeframe (relative to the time HDC has taken to date) in which to 
respond. In retrospect, the complainant only then realises that HDC has been working 
towards a NFA decision for some time and has been “setting it up” to achieve this end. 
That can be the beginning of the process of re-victimisation and sense of betrayal that 
I refer to above.  

 
14. Funding as the driver of high NFA and low investigation numbers. HDC is carrying out 

the number of investigations that it is able to manage within its funding, not the 
number it should be carrying out consistently with its legislative purpose. HDC is 
commendably frank about the fact that the reason for increased NFA decisions and 
ever fewer investigations is the large and increasing volume of incoming complaints 
to HDC, so HDC severely rations the investigations it carries out via NFA decisions. 
From HDC’s perspective, this is not just understandable; it seems virtually inevitable 
that it should strike this balance and end up in this place. It has prioritised “efficient” 
over “fair” resolution in many serious cases. The cost of this strategic decision is, 
however, being borne entirely by complainants/patients, who are unable to achieve 
a fundamental aspect of fairness viz. a full investigation of their (serious) grievance. 
If HDC is unable to accept as many complaints for resolution that it otherwise would 
be inclined to do so but for limited funding, there has to be somewhere else for 
those complainants to turn.  

 

15. Yet, as the Chief Ombudsman has observed, this appeal to rationing of scarce HDC 
resources is overstated. Many of the steps taken in the preliminary assessment of 
these complaints are the same as those taken in an investigation. The only difference 
is that HDC may  have to get statements from a few more witnesses, but the Hospital 
frequently gets these for HDC in a preliminary assessment in any event. Ironically, 
once the complainant has survived the “fire” of a lengthy preliminary assessment 
and made it to an investigation, the latter is comparatively short and straight-
forward. HDC tends to re-use the same expert advice and statements from 
witnesses. The fact that the preliminary assessment takes longer and is more 
complex than the ultimate investigation speaks volumes and attests to the fact that 
the preliminary assessment is in reality a de facto investigation conducted in the 
form of preliminary assessment.  
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16. Accountability for the exercise of statutory power. The Health and Disability 

Commissioner is virtually unique among official decision-makers in respect of the 
extensive lack of accountability for the exercise of her powers. The Commissioner (or 
Deputy) makes many individual judgment calls in the HDC complaints regime. 
Without appeal there is little accountability for these decisions. Should she or a 
Deputy reach a decision perceived to be grossly unfair on the merits of a complaint, 
neither party can attempt to set this to rights on appeal. Even legal errors cannot be 
corrected on appeal. 
 

17. Appeal rights are the norm. An appeal is a standard and expected aspect of 
procedural justice. The lack of an appeal right contrasts with virtually every other 
decision made by official decision-makers in our society. Citizens have appeal rights 
from all manner of official decisions affecting their lives (tenancy, employment, 
property disputes, civil disputes about purchasing good and services and money, 
state benefits privacy, discrimination and ACC claims, professional disciplinary 
findings), but just not in health and disability services issues. Appeal rights are the 
norm in relation to rights and interests of citizens of much less moment than 
complaints about one’s life and health. Yet life/health is often regarded as an a priori 
interest having a special moral importance, because one needs it to accomplish all 
the other ends you seek in life. Yet there’s no appeal from decisions on these 
complaints.  
 

18. The Chief Ombudsman’s report makes expert, knowledgeable and considered 
criticisms and recommendations of HDC’s preliminary assessment procedure. A key 
criticism was that he considered that the preliminary assessment process leading to 
NFA decisions was being greatly over-used by the HDC. He was of the view that the 
Commissioner had been setting the bar of seriousness to warrant formal 
investigation of a complaint far too high:4 

HDC appears to consider that initiating an investigation is a detrimental 
punitive action against a provider that should generally be avoided unless 
serious malpractice is identified. However, this strict criteria appears to inflate 
the threshold for initiating an investigation beyond the statutory requirements 
and results in HDC conducting a disproportionate ‘preliminary assessment’ 
instead. 

 
He indicated that what he called “middle-range or serious” complaints, beyond 
“mild”, not just cases of "serious malpractice" in which the Commissioner may 
consider a referral to the DP to consider further proceedings, should also be being 
formally investigated, rather than the subject of NFA decisions.5 Failure to do so 
deprives complainants of the opportunity for the Commissioner to hold the provider 
to account by way of a formal finding of breach of the Code if proven, and of the 
opportunity to take further proceedings themselves under section 51 before the HRRT 
if dissatisfied.6   

 
4  Boshier, Preliminary Assessment Report, para 137.  
5  Boshier, Preliminary Assessment Report, paras 80 & 86.  
6 Boshier, Preliminary Assessment Report, paras 122 & 126. 
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He was concerned about the lengthy preliminary assessment process and its impact 
on the parties. It is supposed to be an expeditious process, to enable the 
Commissioner "to make a prompt initial determination about how the complaint 
should be handled."7 HDC’s processes in these cases has stepped outside what 
Parliament envisaged a “preliminary” assessment should entail. The process had 
instead been used as a vehicle for an extensive information-gathering exercise and 
detailed analysis of the standard of care, which are the hallmarks of an investigation:8 

I do not consider that collecting extensive information from the providers, 
expert advisors, and complainants and then carrying out a comprehensive 
analysis should form part of the preliminary assessment. Rather these are the 
types of steps I would expect to see HDC take in the context of an investigation, 
once a preliminary assessment as to how the complaint should be handled has 
been promptly completed. I consider it the purpose of an investigation, not a 
preliminary assessment, to establish the findings of a case (where possible) 
and to come to appropriate conclusions.  

 
19.  In response the HDC did publish its decision-making criteria for NFAs and 

investigations, but it does not appear to have appreciably changed its processes to 
convert more preliminary assessments into investigations. Though there has been a 
modest rise in the number of investigations carried out annually, the numbers of 
NFAs have increased markedly, not deceased. Complainants continue to pay the 
price through thwarted complaints. The only way to make HDC accountable in this 
respect and to afford justice to complainants is to provide them with an alternative 
avenue to pursue to have their complaint investigated if they are dissatisfied with 
HDC’s decision.  
 

20. The courts also are concerned about the manner in which the HDC has been carrying 
out its preliminary assessment process leading to NFA decisions.9 (It is no accident 
that these remarkable “successes” were both obtained in actions brought by 
unrepresented litigants, given the unaffordability of judicial review for almost all 
complainants). The key reason for its concern is its recognition that the stakes 
couldn’t be higher for a complainant; that an NFA brings a complaint to a complete 
halt, leaving a complainant with no alternative means of achieving a fair outcome on 
the merits.10  As a result the courts have resisted the HDC’s requests for “light-
handed” review of its processes and decisions and have not been prepared to give 
the HDC a wide, unfettered discretion to “triage” complaints via the preliminary 
assessment process.11 Instead the courts have accorded complainants greater 

 
7  Boshier, Preliminary Assessment Report, para 97. 
8  Boshier, Preliminary Assessment Report, paras 114-115. 
9  See Meek v Health & Disability Commissioner [2016] NZHC 1205 (Clifford J); S v Health & Disability 
Commissioner [2022] NZHC 692 (Duffy J).  
10  See S v Health & Disability Commissioner, ibid, para 161. 
11  Meek, para 62 et seq; S v Health & Disability Commissioner [2022] NZHC 692, paras 161 et seq. 
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procedural fairness rights in the process12 and have submitted NFA decisions to close 
scrutiny, taking the unusual step in one judicial review action of making findings of 
Wednesbury unreasonableness on the merits.13 Ironically, the additional procedural 
protections extend the time a preliminary assessment takes, contrary to the Chief 
Ombudsman’s recommendations, placing HDC in a double bind. If there was an 
appeal right from adverse decisions, including an NFA decision, there would be 
greater justification for a less procedurally intensive preliminary assessment process. 
 

21. HDC wants a name change of a “No Further Action” decision to a more emollient 
name to signal that a great deal of “action” has already been taken on a complaint 
during the preliminary assessment phase before a NFA is reached, see p 30 of the 
Consultation Document. This is misconceived. First, if the decision was called a “No 
Action” decision, as opposed to a No Further Action decision, there would be 
something in the point. The name points exactly to what is occurring – that HDC has 
decided to take no further action (not no action) on the complaint.  
 

22. The HDC has been instructed that it should be taking less action during preliminary 
assessments and conducting more investigations. Instead of seeking to change the 
name/description of this “resolution” option, HDC should instead be changing its 
processes, implementing the Chief Ombudsman’s advice to make preliminary 
assessments exactly that, “a prompt initial determination about how the complaint 
should be handled”, and reserving more intensive inquiries for a full investigation. 
This would certainly result in more investigations, but I question the extent to which 
it would impact on HDC’s resources, as stated by the Chief Ombudsman.  

 

Other criticisms of the complaints process 

23. The expert’s advice (and any provider’s response to it) is not released to the 
complainant to respond to until the draft provisional decision to take no further 
action is released. By this time the Commissioner has reached and committed herself 
to a decision (to take NFA) in principle and is giving the complainant the opportunity 
to respond to endeavour to persuade the HDC otherwise. By contrast, the provider is 
given the complaint and an opportunity to respond and then given the full, 
unredacted expert advisor’s report, and can fully address the expert’s criticisms in its 
response before the HDC reaches any in-principle decision in a draft provisional 
decision. This feels one-sided and unfair. The risk is that this feels to a complainant 
like collusion between the HDC and the provider.  

24. Similarly, during an investigation, a complainant is not given an opportunity to 
respond to the Provisional Opinion, which the provider is automatically given, only to 
only to the Information Gathered document. This is procedurally unfair.  

25. Use of the OIA. It is a feature of the HDC’s cautious approach to the complaints 
process and greatly lengthens preliminary assessments and investigations that the 

 
12  Such as limiting HDC’s ability to make a NFA decision without first resolving disputed facts and ensuring it 
receives statements from key witnesses, see Meek v Health & Disability Commissioner para 67, cited with 
approval by Duffy J in S v Health & Disability Commissioner [2022] NZHC 692, paras 164-166.  
13  S v Health & Disability Commissioner  ibid. 
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HDC invokes the OIA in response to the parties’ requests for information. Without 
reference to or seeking the agreement of the party requesting the information, it 
simply converts its request into an OIA request. This gives it 20 working days to 
respond to the request (plus statutory extensions), plus the OIA grounds to decline 
to release information. By now the HDC should have the confidence and experience 
to simply respond to the request for the information. 

Lack of appeal from Commissioner’s decision after an investigation 

 
26. If a complaint is serious enough to clear the high threshold to qualify for an HDC 

investigation, but there is a no breach finding, the complainant cannot appeal. 
Neither can a provider who is dissatisfied by a “breach” finding. Often the outcome 
of a complaint depends on one person’s  — the Commissioner’s judgment call as to 
what constitutes acceptable practice, informed by a clinical expert. These judgments 
are normative judgments of what constitutes acceptable standards, not objective, 
mathematical decisions, about which reasonable minds can disagree. A party should 
be able to challenge such judgments on appeal.  
 

27. A reason put forward for not naming individual providers found in breach of the Code 
of Rights has been that the HDC investigation process is a relatively low-level one, 
based largely on documents, without the natural justice protections of oral evidence 
and cross-examination and the forensic fact-finding methods used in court 
proceedings, and that the Commissioner’s opinion is not subject to appeal.14 The 
Commissioner or Deputy is very often faced with an inability to resolve disputes 
between parties over different factual versions of the events. The outcome of the 
complaint frequently depends on which version the Commissioner decides to accept. 
In the absence of corroborating documentary evidence, the benefit of the doubt often 
is given to the provider (and properly so). Thus, as the Naming Policy implicitly accepts, 
there is a greater likelihood of error in decisions reached via such a process. The 
judgment is that this is a price worth paying for a relatively low-level, low blame 
process. Nevertheless, there must be a limit to this utilitarian calculus. A low-level 
process should not be the only process available to the parties. It is submitted that the 
trade-off is that there must be a right of appeal to enable parties to correct mistakes 
and injustices in decisions made in such a process.  
 

28. What might a right to review of appeal look like?  
The most straight-forward option to include a right of appeal from NFA decisions 
and from adverse decisions after a formal investigation would be to amend the 
HDCA to enable complainants, consumers and providers to take proceedings in 
the HRRT. The HRRT already has jurisdiction over health and disability 
complaints; that jurisdiction would simply be expanded. It would be a simple 
matter to amend section 51 of the Act, as follows: 
Aggrieved person may bring proceedings before Tribunal 

 
14  See Naming Policy, p 15, para 7.  
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Notwithstanding section 50(2) but subject to section 53, the aggrieved person (whether personally 
or by any person authorised to act on his or her behalf) may bring proceedings before the Tribunal 
against a person to whom section 50 applies if he or she wishes to do so, and— 

(a) The Commissioner has made a decision under section 38(1) to take no action or no further action 
on a complaint; 

(b) The Commissioner has found no breach of the Code on the part of the person to whom that section 
applies; 

(c) the Commissioner, having found a breach of the Code on the part of the person to whom that 
section applies, has not referred the person to the Director of Proceedings under section 45(2)(f); 
or 
(d) the Director of Proceedings declines or fails to take proceedings. 

  
29. Balancing low-level resolution with an appeal right.  
There are very valuable aspects of the HDC model worth preserving: it is free, largely 
lawyer-free and informal, able to resolve more minor complaints by conciliatory 
means. The Commissioner is independent and has access to excellent clinical 
advice, circumventing the well-known difficulties for patients and consumers to 
access medical experts. The vast majority of complaints end after the 
Commissioner’s decision after an investigation.  

 
An often-expressed concern about appeal is that insured and well-resourced 
providers would appeal every breach finding, while consumers, who are bearing the 
cost of proceedings themselves, would lack the means to do so (“the inequality of 
arms argument”). This is a valid concern.  

 
There are, however, effective, well-tried options for disincentivising unmeritorious 
appeals by either party, which could be built into the process. The usual means are 
cost awards, leave provisions, and subsidising complainant’s legal costs (e.g., via 
levies on providers, as with the disciplinary levy payable by health practitioners under 
section 131 of the Health Practitioners Competence Assurance Act 2003), not by 
withholding appeal rights altogether. 
 
In any event, it is submitted that unmeritorious provider appeals from breach findings 
may be a risk worth running. In 2022/23 there were approx. 1,400 NFA decisions and 
only 114 “breach” findings against providers. In purely utilitarian terms, the cost of 
putting complainants through unmeritorious appeals against a proportion of the 114 
“breach” findings brought by providers may be worth it for the benefit of 1,400 
complainants having the option of appealing NFA decisions with which they are 
dissatisfied.   

 

Amend the purpose statement of the Act 
 
I consider that the overall purpose of the Act of “promoting and protecting the rights of 
health and disability services consumers” is absolutely right and appropriate, and should not 
change. 
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I consider that the secondary purpose of “facilitating the fair, simple, speedy and efficient” 
resolution of complaints is important and should remain in the purpose provision of the Act. 
It encapsulates the balance that has to be struck by the Commissioner in resolving 
complaints, and is an important constraint on otherwise relatively broad, unconstrained 
power. The phrase has the important advantage of having been interpreted by the courts, 
indicating that the first requirement is that complaints resolution be “fair”,15 which would 
unfortunately be lost if this purpose was removed.  
 
I do not oppose the suggestion to ADD (not substitute) to the purpose a statement about 
upholding mana into the purpose statement. It could be an important discipline placed on 
the HDC. In my experience in assisting complainants, HDC is sometimes so intent on bringing 
providers on board with the outcome that it sometimes seems to lose sight of the 
complainant and their experience. For example, a complaint outcome that the complainant 
has established their complaint but no breach finding is made because the Commissioner 
considers that the provider has reflected on their actions and shown insight, depriving the 
complainant of the vindication of a breach finding after having persevered for perhaps three 
plus years with their complaint. Such a result would be harder to justify in the face of a 
“mana-upholding” purpose. Similarly, the NFA processes and outcomes can feel often 
“tone-deaf” to complainants’ experiences in serious complaints.  
 

Clarify the role of whānau; Legislative overruling of the Marks decision  
 
I agree with the criticism that the Code rights and the HDC’s complaints process is too 
atomistic and individualistic as currently configured. I support the overall proposal to extend 
the Code protections where appropriate and the complaints process to include and involve 
whanau to a greater extent.  

And so I agree that it would be good to clarify Right 10 (Right to Complain) to explicitly allow 
for complaints to be made by support people on behalf of the consumer. This change, 
however, does not go far enough.  

It is disappointing that the Consultation document does not highlight the unjust and much 
criticised Court of Appeal decision in Marks v Health and Disability Commissioner and 
recommend its legislative repeal, as have previous Commissioners in their Reviews since the 
decision. While the creation of a broad appeal right on the merits from adverse HDC 
decisions would render the Marks decision otiose, as submitted, I address the point in the 
alternative..  
 
Marks prevents family members and whanau of an injured patient from bring section 51 
proceedings in their own right before the Human Rights Review Tribunal, because the Court 
held that non-consumer complainants are not an “aggrieved person” in terms of ss 51 and 
57 of the HDCA. This Review should take the opportunity for the Commissioner to press 
hard to finally achieve its legislative overruling, a change supported by both Commissioners 
in their previous Reviews of the Act and Code.  

 
15  See Clifford J in Meek v Health & Disability Commissioner [2016] NZHC 1205, para [62]. 
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A useful discussion of the issues can be found in the Ron Paterson’s 2009 Report to the 
Minister of Health on the Review of the Act and Code. I will not repeat those arguments 
here.  

Consumers are often unable to summon the energy to make their own complaint and 
pursue further proceedings, because they are struggling to regain their physical and mental 
health after the events in question, and rely on whanau members to do so in their stead. 
Young people and people with disabilities might rely on a whanau member to do so. There 
are good reasons why complaints can be made by third parties, most often whanau.  

As matters stand, a third party complainant can make a complaint and “prosecute” it right 
up until the end of an investigation, but they are barred thereafter from taking further 
proceedings in the HRRT or being awarded damages in their own right if the DP takes such 
proceedings. Most importantly, it is simply insulting and to inflict further distress on whanau 
who are unable to bring s 51 proceedings because of the Marks decision, to tell them that 
the reason they cannot do so is that they are not considered an “aggrieved” person,” which 
is the ultimate message from the Marks case. The Marks decision unjustly denies whanau 
members access to justice in the HRRT in the complaints regime, since s 51 proceedings are 
a part of that process.  

Together with the ACC bar on damages for personal injury, this judicially created bar has 
rendered the HRRT much less effective in contributing to achieving the purpose of the HDCA 
than it otherwise could be.  

If the HDC is serious about the greater involvement of whanau in the complaints process, in 
recognition of ethnicities whose decision-making practices are more collective for example, 
this is one practical area which is inconsistent with that approach.  

Legislative change is very easy fix. Section 51 and 57 would simply be amended to substitute 
the phrase “aggrieved person” in those sections with the phrase “the complainant (if any) or 
the aggrieved person (if not the complainant)”. 
 
 

 
 
 
Joanna Manning 
Professor of Law 
On behalf of Cartwright Collective 
 
 
Date: 29 June 2024 
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